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When a legul matter has come to an end, an
attorney has an ethical obligation o mamtan
the client’s closed file for a reasonable perivd
al tme. An attorney also has an obligation to
the client te saleguard property that belongs to
the client. Some guestions have been raised.
howeser as e exactly what file material is o
be deemed “property of the client” and what is

a reasonahle time period for the retention of

clomed gase files,

Retention Requirements Applicable
To Client Property

The New Jersey Supremte Court Committes
on Professtonal Ethics issued Opinion 692, on
January 15, 2000, as puidanee W practitioners
with respect W the retention of a client file fal-
lowing the final disposition of & matter, The
Advisory Committee held that “such portions
ot the ile. which constitute “property ot the
client™ matst be arther returned o the client.
disposed ol pursuant to court order or ggree-
ment with the client, or preserved und wain-
tained tor w reasonable period of time
following the conclusion of (he mauner. Absent
an oxXpress agreenient the client may
assume avalahility of dw file up w a date
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seven vears alter it has been closed, at which
time omay be destroved.” Opioien 69202001
WL 9771 (N1 Adv.Comm. Prof Eth.y

I reaching its decision, the Advisary Com-
mitee relicd on RPC 115, which pertains to
safekeeping property. RPC 1.15(a) states in
pertinent part: A Lywyer shall hold property of
clicols or third persons that is m a lawyer's
pussession nconnection with a representation
separale from the lawyer’s own property . . .
Other property shall be identified as such and
appropriately saleguarded,  Complete records
al such account funds and other property shall
be Kept by the lawyer and shall be preserved
tar o period of seven years after the event that
they tevord.”

REC1.13ih) stares: ~Upon recciving funds
ar other property in which a client or third per-
son has inferest. a lawyer shall prompily natily
the chient or third person. Exeept as stated in

this Rule or vtherwise permitted by law ar hy
agreement with the client, u lawyer shall
promptly deliver o the client or third person
any funds or other property that the clienr or
third person is entitled o receve.”

The Commitice interpreted RPC 115(b} o
imply that client property “may never he
destroyed without the client’s permission ot
some fegal avthority, such as a count order.”
Opiniun 692, Therelore. client propeny must
be held indefinitely, unless the attorney has an
cxpress agreement with the client or the attor-
ney can rely on seme other legal hasis or goto
court o ohtain an order.

What Constitutes Property
Of The Client?

The Advisory Committec defined “property
of the client™ as things, which the client has
enfrusted o the attorney such as original docu-
ments and photographs, other praperty created
by the attorney us part of the represeniation
such as original wills, trosts, deeds, executed
contracts. due dibgence documents, financial
records and statements, copyrights and patents,
£l at FN2. The nature of the matter und of the
representation itsell alse dictated what consni-
tutes “property of the client.” The Committee
did refuse. however, oy extend the delinition
include documents sueh as correspondence,
pleadings, memoranda and bricls. The defini-
ton was broad enough tha it potentially
encompassed anything in the file that would
provide any substantive information about the
Case.

Opinion 692 resulted in a regquest for clari-
fication from the New Jersey Bar as w (1)
exactly what constitutes “property of the
client™; (2} whether the seven vear retention
policy applies to the entire file or anly that por-
tivn which fulls within the definition of “prap-
crty of the chient™ and (3) whether separate
agreements, w o destroy file material, are
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required for what 1s deemed client property and
the remainder of the tile.

In un effore o clarify Opinion 692, the
Advisory Comumittee 1ssued Opinion Number
692 (Supplement}y (2002 WL 31499177
N Adv.Comm Prof Eth.), on October 28,
2002, The Committee pointed our that deter-
mining what conslitutes “property ol the ¢lient”
i fact sensitive and depends on the nature of
the matter and the representation tself,

lar mstance., the Committee concluded that
0 mest cases Umedical records, x-rays, expen
reports, deposition transeripts. and answers o
mterregatories do not constitute property of (he
client.” fel. These documents, however, muy in
cortain CircUmslances constitute “properly of
the client” because of o chient’s foresecahle
need for these documents in the tuture to pro-
tect an interest or defend a claim. The Com-
mitiee stated that determining what constitutes
chent property in some cases is letl w the dis-
crenen of practitioners on a case-hy-case basis.
Therefore. even a plaintift personal injury or
malpractice attorney may consider retaining
the chent’s medical records, expert reports,
depasition transeripts and answers o interroga-
tnes 1f 1t s foreseeable that the Tormer client
wil need these records 1 the future o prodect
an interest.

The Addvisory Comnuttee alse addressed
the issue of what part ot the tile needs w be
retained for seven years, The Commitiee reit-
crated 118 canclusion in Opinien 692 and stated
that property of the chent “must be retuened. or
retained and muintoaned indefinitelv” and that
the remainder of the file most be maintained
tor seven years. Ll AL the end ol the seven-
vear retention period, a Lawyer has un oblica
tion w examine the closed tile w deenmine
whether 1t contains property of the chent, 1a
tile comtains such property, the Tawver should
tuke reasonable steps o nodty the former
client.™ Fdo I illustrating what reasenable
sleps include. the Committee stated that mail-
My a notice fo the client's last known address
and then waiting a reasonable period of time,
approximately «ix months, betore destroying
property may be acceptable. 4 (ciung D.C
Legal Ethics Comm.. Opinion 283 { [998))

Additionadiy. il 4 tile contains property of
inherent value e, bonds, stocks. jewelry, et}
and the client cannoet be found by the end of the
seven yedr retention period. the attormey must
dispose of the proparty under the New Jersey's
Uniform Uncluimed Property Act, NS A,
4630¢k) - § to 109

Extended Retention Requirements

Unforunately, the seven-year retention
perind 15 net a hard and tastrule that can be fol-
lowed blindly. The Commilee stressed repeat-
edly that practitioners. in addition to using their
ludgment, need w be cognizant of the substan-
tive law within their particular practive areas to
determine whether or not the seven-year reten-
tion perind needs 1o be extended. For mstance,

a case involving a minor will extend the seven-
year retention requirement because the statute
of limitations for claims involving minors olls
antil the minor reaches the age of majority.
NIS A ZANS-2L

Therefore, at the cnd of at least the seven-
year retention period a lawyer has an obliga-
tion W examine the contents of the ¢losed file
to determine if it contains property of the
client.  Attorneys must he caretul, however
with respect o dentitving <lient property, the
substantive luw applicable o tha particulir
practice arca and the possibility of future
claims that the chent may have or have o
defend associated with that matter. It eliene
property 1s discovered in the file. absent an
agreement with the client, attorneys  should
take reasonable effurts o notil’y the client prior
o taking any further action.

Client Agreement To Destroy Property

If there is an agreement with the chent
regarding destruction of chent propenty, the
agreement “shonld be executed only alter the
property s in the attoroey’s possession and
should specifically  describe the property
intended te be destroyed o otherwise dis-
posed.” Opinion 692 (Supplement). For these
reasons, a general agreement for the destroe-
ton ot 4 file found 1o o reladoer agreement may
not sutice. “IUnless the attemey s puos-
session ol the client property hefore a retiiner
agreement is signoed. generally an agreement te
destray a file contmmed oo retiner sgreement
s insufticient o peromt destroction of client
property.” fel.

BPrilemmis

While providing suidance o practhicimg
attorneys on the proper goidelines tor retention
ab ¢losed client tiles i helplul. there are some
practical considerations woerth neting.

First and foremest s the amoeunt ol

resaurces that attorneys wall ive W divert w
storing, calendaring and analyzing lile mater
el In keeping with Opinion 692 and Opinion
6492 {Supplementt, ultomeys must store closed
chent Biles tor seven vears, ahsent an agree-
ment with the client for carlier destruction.
Depending on the size and voldume of business
for that tirmt a firm wall have to factor o the
cost of renteng spawe By store clused files for an
extended period of time. Solo practitioners
will alsao bear the burden of this retention puol-
ey, as they may not have the physical space w
store the closed files or the manpower needed
o analyze the files helore considering destrue-
tion.

Altorneys will have to take thme away from
active files tr review the closed files scheduled
for destruction. In order by ensure that client
property contaned in the file s properly pre-
served. attorneys will he Torced o undenake
this review themselves. The definition of
“property of the client”™ is very broad and s fact
sensttive. Therefore, an attorney will have o

make determinations relevant to destruction on
i case by case basis,

Due w the fact that other considerations,
such as statute of limitations and substantive
law in spectlic practice areas, aftect the lenglh
af retention. it would be difficult t entrust the
review and destruction of closed clicnt fikes to
paralegals or Nle clerks, ‘Theretore. aomeys
may have e devote vatuable time and effore w
the review pracess W muke a substantive legul
analysis on the contents of clien files.

Addiionally, while the Opiniens mainly
address the obligations vl attoroeys in private
practice. they do not address the obligations of
in-hause corporate counsel. The Opintons are
silent as to how Jong {iles must be retained or
more impartantly, what obhigations in-house
vounsel may have if the attorney leaves the
cempany, The Opinton (Supplementi stresses
thiat upun the disselution of a firm (e “tormer
partners or members of the firm hiave o profes-
sional and ethical obligation to make arrange-
ments {or the disposition of client property in
manner conststent with [the Opinicns].” TFur.
ther. the Committee noted that RPC 1.3 pro-
vides that u “sole practitivner has an ethicat
duty to plan for dispasition ol files i the event
of histher death or retirenwent.”™ The Opinone,
however, do not provide any guidance 1o in-
house corporare counsel on the disposition of
liles upon departure trom the corporste entity
or retrement. Another guestion Lt remains
unanswered sounder what puidelines <hould
closed varporate legal files be muantained? Die
Protessinnul Ethics Opimens o the 1ile reten-
tion palicies of individual corporatiens sovern
the retention of ¢losed clients” files?

The recently publishied Prolessional Ethics
Opinions may also have un impact on fwure
disciplinary actiens and Liwyor protessional
hability clims. The mere tahee 10 retin
closed iles should noe resolt in disepline,
simple negligence does not equate with wneth-
wal conduct, 11 the destruction of the tile mate-
rial. hawever. is found e he an act of gross
negligence wr parl of a pattern of negligence,
then the lawyer may lace disciplinary action
pursuant to RPC 1.4 or RPC 8.4 fe and ).
Muoreover, of an attorney i unaware of these
opinions or errs I bus deteninatdon of what is
er what aso’t client property when reviewing
closed fites which results i barm to the client.
the anorney may he exposcd 1o a matpractice
cluim.

In sum.attorneys must use their judgment.
apply discretion and consult substantive law
requirements i certidin practice arcas o deter-
mine the appropriate retention period and what
constitutes property of the chient. Mosr rmpor-
tantly. alter the attorney determines that the
destruction of a closed file 15 appropriate. the
manner in which it is destroyed must conforin
ey the confidentiality requirements of RPC 1.6,
Henee, the attarney must ensure that the confi-
dentisb and privileged information remains
protected und shielded from third partics.

Connell Foley LLP (973) 535-0500

April 2003




