www.eponline.con

u _J_'_ L u

MANAGEMENT AND PROBLEM-SOLVING FOR ENVIROINVIENI Ao ==St1 (0] NARS) JUNE 2006

Comereliliple
Glolelky,

States Ke
Their Cool
and Take Action ™



In the absence of
satisfactory federal
programs, a new
state initiative is tackling
greenhouse gases and
fossil fuel use

By Steve Barnett, Esq, PE, CIH

has maintained since 2003 that the Clean
Air Act does not authorize regulation of
GHGs, and Congress and the federal
courts have so far not disagreed. When the
federal government does not enact a regu-
latory scheme, states may fashion their
own. At the same time, increased fuel
prices and political concerns over oil
imports from the Middle East have caused
many Americans to closely scrutinize their
use of fossil fuels.

here is a rising flood of
coverage in America of
global climate change

and greenhouse gases (GHGS),
including a motion picture
(The Day After Tomorrow), an
HBO feature (Too Hot Not to
Handle), a New York Times
piece (Yelling ‘Fire’ on a Hot
Planet), a TIME magazine
cover story (Be Worried. Be
Very Worried), a film starring
Al Gore (An Inconvenient
Truth), photos of receding glaci-
ers, and reports of drowning
polar bears.* The coverage urges
Americans to be concerned and
take action over global climate change.

The Regional Greenhouse Gas Initiative
(RGGI, pronounced Reggie) is the first
mandatory cap-and-trade system for GHG
near in the United States. RGGI was initiated in
! the bottom  April 2003 when New York Governor
Although most Americans believe climate « of a list of 10 Pataki invited the governors of the North-
change due to global warming has begun, environmental issues. eastern states, from Maine to Maryland, to
polls show their concern over the issue is The executive branch of the United States participate in the design of a mandatory



cap-and-trade program to cover power
plants. It will require fossil-fuel fired elec-
tric generators 25 megawatts (MW) and
larger in the region (with certain excep-
tions) to limit their carbon dioxide (CO,)
emissions. So far, Connecticut, Delaware,
Maine, New Hampshire, New Jersey, New
York, and Vermont have all agreed to
implement RGGI.?

On March 23, 2006, the seven partici-
pating states issued a draft model regula-
tion (“Draft Model Rule”) and accepted
public comments for 60 days. Key provi-
sions of the Draft Model Rule are:

= Regional annual emissions of CO, with-
in the seven states will be capped at
121.3 million tons (approximately equal
to 1990 emissions) through 2014 and
reduced to 10 percent below this level
by 2018.

« The first compliance period begins on
Jan. 1, 20009.

* The Final Model Rule will be the basis
for individual state rules. Each state will
receive a share of the regional CO, bud-
get and will establish a permitting sys-
tem by which covered sources will be
required to comply with provisions of
the program. In some states, such as
New Hampshire, legislative approval
will be sought.

In 2003, a legal memo-
randum from U.S.
Environmental
Protection

Fabricant to Acting
EPA Administrator
Horinko (“Fabricant Memor:
dum”) set forth EPAs opinion
the federal Clean Air Act “does not
authorize EPA to regulate for global cli-
mate change purposes. Accordingly, CO,

and other GHGS cannot be considered “air

pollutants” subject to the CAAs regulatory
provisions for any contribution anthro-
pogenic GHG emissions may make to
global climate change.” In so doing, Fabri-
cant formally withdrew a contrary opinion
prepared by previous EPA General Coun-
sel Cannon.® The Fabricant Memorandum

remains EPAs position today.,

Significance of CO, Limits and Reduc-
tions Proposed by RGGI

In comparison with CO, emissions
reductions of 12 million tons by 2018 as
RGGI proposes, the carbon cycle has been
estimated to include the following fluxes
of CO,:

The executive branch of
the United States has
maintained since 2003
that the Clean Air Act

does not authorize

regulation of GHGs,
and Congress and the
federal courts have so

far not disagreed.

= 5.5 billion tons emitted annually to the
atmosphere from anthropogenic sources
(e.q., fossil fuel burning, cement pro-
duction, etc.);

« 90 hillions tons exchanged annually
between oceans and the atmosphere;
and

= 60 billions tons exchanged annually
between land and the atmosphere.

(See Figure 2).5
In 1999, electric utilities accounted for

36 percent of total CO, emissions from

fossil fuels in the United States, and fos-

sil fuels accounted for 98 percent of all

CO, emissions in the United States.® For

discussions of atmospheric CO, and

global climate change, see the Intergov-
ernmental Panel on Climate Change

(IPCC) Web site.® For a different

viewpoint, see the Center for

the Study of Carbon

Dioxide and

Global

Web site,
which asks an
answers the questi
carbon dioxide a harm
pollutant, or is it an am.
tive aerial fertilizer?” The Cato |
Web site includes articles assertin
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there are no plans to regulate water vapor
and clouds, which account for 98 percent
of the greenhouse effect.’

Rising energy prices and concern over oil
imports have been at least important as cli-
mate change in the development of RGGI.
Independence from fossil fuels as an end in
itself has been a major driving force. By
one estimate, spending on energy in New
York increased from $38 billion in 2003 to
$55 billion in 2005. New York’s energy
policy to combat rising fossil fuel costs
focuses on four areas: power, transporta-
tion, government, and buildings. Power is
addressed via RGGI and by New York’s
Renewable Portfolio Standard, which will
require that 25 percent of the electricity
sold in New York to come from renewable
resources by the year 2013. With respect to
transportation, New York has adopted Cali-
fornias GHG emissions regulations for
vehicles. With respect to government, Gov-
ernor Pataki's Executive Order 111 directs
New York State agencies to reduce their
energy needs. Grants and other assistance
for green buildings are available through
the New York State Energy Research and
Development Authority (NYSERTA), green
building state tax credits are available, and
New York State energy codes help drive
energy efficient buildings.

States regulate CO, and other GHGS via
various statutory and regulatory mecha-
nisms. One example of recent activity in
this regard is New Jersey, which had not
heretofore regulated CO, except to require
reporting of emissions by large stationary
sources. In anticipation of the future adop-
tion of the RGGI Final Model Rule, the
New Jersey Department of Environmental
Protection on Nov. 21, 2005 reclassified
CQ, as an air contaminant in its regula-
tions pursuant to the New Jersey Air Pol-
lution Control Act (NJAPCA). The Depart-
ment removed CO, from its definitions of
“distillates of air” which is a categorical
exception to the NJAPCA definition of “air

contaminants.” Simultaneously, the
Department modified its rules to
exempt CO, emissions from
reporting, permitting,
and other regulatory
requirements,
so that
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amendments create no additional obliga-
tions for regulated entities at this time.®

Conclusions

Global warming and energy efficiency
and independence are dilemmas, as
described by Hardin in 1968, which are
not in need of technical solutions.13 Put
aside for a moment the debate over
whether, how much, or which GHG's
contribute to global warming and what
the impacts of it are. We have the science
and technology to reduce GHG emissions
and reliance on fossil fuels. The ques-
tions addressed by RGGI are not so
much questions of science and technolo-
gy, but ones of public policy. In the
absence of a federal role, RGGI is at least
an experiment and perhaps the begin-
nings of a final solution to these public
policy issues.

TABLE 3-5

Global Warming Potentials (100-Year Time Horizon)
Gas GWP Gas GWP
Carbon Dioxide (CO,) ......c.ccovvvvrnenn. 1 HFC-227€a.......cccoveieccnn. 2,900
Methane (CH,) ............. HFC-236fa .......... 6,300

Nitrous Oxide (N,0)
HFC-23 .o

HFC-125 ..o
HFC-134a
HFC-143a
HFC-152a

HFC-4310mee ....

ol 6,500
o7 S 9,200
21T 7,000
COFLA oo 7,400

*The methane GWP includes direct effects and those indirect effects due to
the production of troposheric ozone and stratospheric water vapor. The indi-
rect effects due to the production of CO, are not included.

Source: IPCC 1996b

U.S. Climate Action Report — 2002, Third National Communication of the United States of
America Under the United Nations Framework Convention on Climate Change, p. 37, report
available at www.epa.gov/globalwarming/publications/car/index.html.
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What is Going on in Other Jurisdictions?

In the absence of federal standards, states serve as laboratories
experimenting with different approaches. The California Air
Resources Board (CARB) has proposed regulations requiring
automakers to begin selling vehicles with reduced GHG emissions
by model year 2009.” In December 2005, California submitted a
request to EPA for approval (“waiver of pre-emption”) of those reg-
ulations, which are simultaneously being challenged in court by the
automotive industry and adopted by other states, such as New
York and New Jersey. It is not likely that EPA will grant the waiver
of pre-emption in light of the fact that its sister agency, the National
Highway Traffic Safety Administration (NHTSA), recently devoted
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state vehicle GHG emission standards would be pre-empted by fed-
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Energy Policy Conservation Act (EPCA).* With regard to GHG'’s
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New Mexico in particular have expressed interest in participating in,
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A number of states, including Connecticut, New York, California,
lowa, New Jersey, Rhode Island, Vermont, and Wisconsin have, in
addition to other steps, sued what they allege are the five largest
U.S. power companies, responsible for emissions constituting

approximately 40 percent of all CO, emitted by human activities in
the United States, approximately 10 percent of worldwide CO,
emissions from human activities, and more CO, emissions than all
but six countries. The case was dismissed on political question
grounds in federal district court” and is on appeal to the Second
Circuit.

Legal actions pertaining to climate change have also been
brought by environmental groups and individuals. These include a
case against the Overseas Private Investment Corp. and the Export-
Import Bank of the United States for not preparing environmental
impact statements prior to financing overseas power projects, and
a case brought by individuals in Mississippi who suffered property
damage due to Hurricane Katrina, alleging oil companies con-
tributed to climate change which in turn fostered the strengthening
of Hurricane Katrina.

Outside the United States, the European Union and Australia
have expressed interest in RGGI. Because the United States is not a
signatory to the Kyoto Protocol, emission reductions achieved by
RGGI cannot be recognized internationally. Kyoto signatory coun-
tries look to RGGI in the hope that it will lead to the United States
joining in the Kyoto Protocol and an international GHG trading
scheme.
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From 1995 Intergovernmental Panel on Climate Change (IPCC) “Second Assessment Report,”
Climate Change 1995: The Science of Climate Change.

request for a legal opinion on this point
particularly with regard to CO,, EPA
General Counsel Cannon prepared a legal
memorandum (the “Cannon Memoran-
dum) to Administrator Browner setting
forth his opinion that EPAs regulatory
authority under the Clean Air Act extends
to carbon dioxide emitted into the
ambient air.)

The questions
addressed by RGGI are
not so much questions

of science and

technology, but ones
of public policy.
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1120).

® From 1995 Intergovernmental Panel
on Climate Change (IPCC) “Second

Assessment Report,” Climate Change 1995:
The Science of Climate Change.

® In its most recent Assessment, the
IPCC stated that the globally averaged sur-
face temperature is projected to increase by
1.4 to 5.8 degrees Celsius over the period
1990 to 2100 under different scenarios.
Regarding CO,, IPCC stated that atmos-
pheric concentration of CO, has increased
from 280 parts per million (ppm) in 1750
to 367 ppm in 1999 (31 percent), today’s
CO, concentration has not been exceeded
during the past 420,000 years and likely
not during the past 20 million years, and
that the rate of increase over the past cen-
tury is unprecedented, at least during the
past 20,000 years. IPCC, Third Assessment
Report, 2001. IPCC’5 Fourth Assessment
Report is due in 2007 and expected to
include additional warnings regarding cli-
mate change.

" IPCC has classified six significant
greenhouse gases: carbon dioxide (CO,),
methane (CH,), nitrous oxide (N,0),
hydrofluorocarbons (HFC), perfluorocar-
bons (PFC) and sulphur hexafluoride
(SF). IPCC has established a Global
Warming Potential (“GWP”) scale in
order to show the relative contribution of
each gas to global average radiative forc-
ing. See Figure 1 herein. Figure 1 does
not list water vapor. IPCC does not clas-
sify water vapor as a GHG and does not
address reduction or control of water
vapor emissions, e.g., steam from

anthropogenic activities.

¢ U.S. Department of State, U.S. Climate
Action Report 2002, Washington D.C.,
May 2002, p. 38.

°37 N.J.R. 4415(a), November 21,
2005.

In the absence of
federal standards, states
serve as laboratories
experimenting with
different approaches.

0 Auto emissions account for almost 2
billion tons of carbon dioxide emissions
annually in the United States, which is an
amount roughly equal to the carbon diox-
ide emissions from electric utilities in the
United States. U.S. Department of State,
U.S. Climate Action Report 2002, Wash-
ington D.C., May 2002, p. 36-38.

71 FR. 17654-17670, April 6, 2006.
Subsequent to publication of those federal
fuel economy standards for SUVs and light
trucks by NHTSA that NHTSA indicated
will preempt California vehicle GHG emis-
sion standards, nine States brought suit
against the NHTSA alleging that the federal
standards are too lenient. New York Attor-
ney General Elliot Spitzer commented, “At
a time when consumers are struggling to
pay surging gas prices and the challenge of
global climate change has become even
more clear, it is unconscionable that the
Bush Administration is not requiring
greater mileage efficiency for light trucks.”

2 Connecticut et al. v. American Electric
Power Co., Inc. et al.,, 406 FESupp.2d. 265
(S.D.N.Y. 2005).

8 Garrett Hardin, “The Tragedy of the
Commons,” Science, 162:1243-1248,
1968. G®

Steve Barnett is counsel to the law firm of
Connell Foley LLP, resident in its Roseland, NJ
office. He practiced as a Professional Engineer
and Certified Industrial Hygienist prior to law
school and recently served as in-house counsel
with specialty chemicals concern Elementis.
This article represents only the author’s opin-
ions and does not necessarily reflect the views
of Connell Foley LLP or any of its clients. He
can be reached at (973) 533-4233, or by
e-mail at sharnett@connellfoley.com.

For more information,
circle 236 on card.

24 www.eponline.com

June 2006



