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IN PRACTICE

The Racketeer Influenced and
CorruptOrganizationsAct, better
known by its acronym,RICO,has

beenthesubjectof numerousdecisions
that haveseverely limited its scope.In
the creditors’ rightscontext, however,a
creditormay still recover lossescaused
by a debtor’s scheme to defraud.

RICO is a federal statutethat cre-
atesbothcriminal andcivil liability for
personswho engagein enterprisecrim-
inality. 18 U.S.C.§ 1961.The statute’s
civil provisions allow a plaintiff to
recover not only actual damages,but
tripledamages, attorney’sfeesandcosts
of suit. This mechanismled to a boom
in the useof civil RICO in a variety of
contexts. This expansive use, in turn,
engendereda judicial backlash. Thus,
while the statutehas no such limiting
language,the federal courts haveoften
emphasizedtheir perception, especially
in thecivil context,that thestatutewas
passed solely to addressinjuries com-
mitted by traditional organizedcrimi-
nals and, therefore, RICO should be

read carefully to insure that its scope
does not become too broad. Seee.g.
Allstate Ins. Co. v. Valley Physical
Medicine& Rehabilitation,P.C., 475F.
Supp. 2d 213, 227 (E.D.N.Y. 2007)
(stating that RICO, though broadly
worded,ismeantto eliminateorganized
crime); United States Fire Ins. Co. v.
United Limousine Service, Inc., 303 F.
Supp. 2d 432, 443 (S.D.N.Y. 2004)
(holding that courts must attempt to
limit civil RICO claims by focusing on
thenature of allegedracketeering).

Thecourts havereadvariousgloss-
es on the languageof the statute that
havelimited its rangein the civil con-
text. Seee.g.Anzav. IdealSteelSupply
Corp., 126 S.Ct. 1991(2006) (limiting
the right to sue under RICO to those
whose injuries are very closely tied to
the racketeering activity); DeFalco v.
Bernas, 244 F.3d 286, 307 (2d Cir.
2001) (holding that a corporation can-
not be liable underRICO eventhough
its employeesrun theaffairs of thecor-
poration througha patternof racketeer-
ing).

Theconflict betweenthis trendand
the duty of the courts to simply apply
the statutory language as written
(regardlessof thepurposesthatmotivat-
ed the passageof the statute) waseven
noted by U.S Supreme Court Justice

ClarenceThomas, generally no friend
of overly expansive federalstatutes,in
his dissent in Anza, the most recent
RICO case to be decided by the
SupremeCourt.

Nevertheless, the RICO statute,
evenwhile curtailed by the courts,stil l
retains vitality in certain circumstances
of interest to creditors. Specifically, the
SecondCircuit’sseminaldecision in the
1988case of Bankers TrustCompanyv.
Rhoades, 859F.2d1096(2d Cir. 1988),
remains viable. In Bankers Trust, the
SecondCircuit recognizedtheright of a
creditor who hadbeendefraudedby its
debtor to bring a civil RICO action.
Similarly, in Stochastic Decisions, Inc.
v. Di Domenico, 995F.2d 1158(2d Cir.
1993), theSecondCircuit affirmedvar-
iousportionsof a civil RICO jury ver-
dict in favor of just such a defrauded
creditor. Both Bankers Trust and
Stochastic Decisions remain good law;
indeed,neither the SecondCircuit nor
the Supreme Court hasever called the
paradigm of these cases into question.
Thus, acreditor who,throughaseriesof
frauds,hashadits debtrenderedvalue-
less, can, in the right circumstances,
bring a civil RICO claim.

In an action commenced in the
early 1980s, Bankers Trust Company
(Bankers) plead a civil RICO claim
against a groupof debtors.Specifically,
Bankersallegedthatthedefendants— a
groupof individualswhoowned,direct-
ed and controlled Braten Apparel
Corporation (BAC) — put BAC into
bankruptcy while fraudulently hiding
BAC’s largest asset, Brookfield
Clothes, Inc. (Brookfield), from BAC’s
creditors. Severalyears into thescheme
to hideBAC’s assets from Bankersand
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other creditors, the individual defen-
dants, in an attempt to protect BAC’s
Brookfield assetfrom attachment,began
to deplete the Brookfield asset.
Specifically, the individuals concealed
anddepletedthe assets “through a wide
variety of methods,including fraudulent
stock transfers, transfers of corporate
assets to othercompaniesand individu-
alswithout fair consideration,and trans-
fers of moniesin corporate accounts to
satisfy personaldebts.”
Bankersbrought suit alleging that the
series of actions designed to conceal
BAC’s assets constituted a “pattern of
racketeering activity” in violation of
RICO. After initial dismissals, on
appeal,the SecondCircuit allowed the
claim to proceed.The SecondCircuit
found that Bankers had alleged that it
had been injured by the defendants’
actions— includingbribery,perjuryand
fraud— and that it hada right to recov-
er for theinjury.

The Second Circuit further
explained that Bankerswas entitled to
recoverthe past legal feesandexpenses
that it spenttrying to undo defendants’
variousfraudulentactivities,whichwere
designed to hide BAC’s assets. The
SecondCircuit also held, however,that
Bankerscould not, at that time, recover
for its lost debt,becausethat very issue
waspendingin thebankruptcy courtand
it was possible that Bankers would
obtain somerelief in the form of pay-
mentfor itsdebt.Thecourtheld, howev-
er, that once its debt was determined
uncollectible from BAC, then“Bankers’
injury wil l be ascertainable” and
Bankerswould havefour yearsto “bring
a civil RICO actionto recoverthe dam-

agesit hassuffered” in losing its ability
to collect its debtbecauseof the defen-
dants’ acts of fraud,bribery andperjury.

Similarly, in Stochastic Decisions,
Inc., the SecondCircuit affirmed a ver-
dict in which thecreditor had wonacivil
RICO caseaftera12-daytrial. Theown-
ersof EagleBus,Inc.(Eagle) fell behind
in thepayments thatEaglewasrequired
to make to various creditors, including
Stochastic Decisions. Eagle filed for
bankruptcy but concealedassets from
thebankruptcycourtandbegansurrepti-
tiously transferring assetsfrom Eagle to
anothercorporation without trueconsid-
eration. Theownersof Eagle transferred
all of their assets andtheassets of Eagle
to an attorney,who thenused the assets
to pay personal debts. Ultimately,
Stochastic filed a civil RICO suit alleg-
ing that “bankruptcy fraud, wire fraud,
and mail fraud” prevented “Stochastic
from collecting the amounts it was
owed.” On the RICO claim, the court
awarded triple the creditor’s legal costs
associated with “attempting to collect”
its debts because those feesrepresented
“damages attributable and foreseeable
by the conspirators, resulting directly
from the RICO violations.” Further, the
district court awardedStochastic thefees
it expendedin prosecuting the RICO
action pursuantto thestatute.Thecredi-
tor was, however, unableto collect the
lost debt as “RICO damages” because
thatinjury wasnot sufficiently relatedto
the fraudulent activity. The Second
Circuit aff irmedeveryaspectof thedis-
trict court’s final judgment.

While the scope of Bankers Trust
andStochastic Decisions have,to some
degree,beenlimitedby subsequentcases

from the Second Circuit and the
Supreme Court, the fact remains that
neither has ever been explicitl y or
implicitly overruled. Thus, creditors
whose debts havebeenrendereduncol-
lectible maybring a RICO action if they
can show that the actions of the debtor
rise to the level of a “pattern of racke-
teering activity.” Such a showing
requires that the debtor engage in a
series of sham transactions designedto
frustrate collection over the courseof
many months – in the SecondCircuit it
has been suggested that almost two
years worth of such conduct is neces-
sary to create a suff icient “ pattern.”
Further, the damagesthat are recover-
able wil l be strictly l imited to those
directly attributable to the fraudulent
actions. Finally, the abilit y of a credi-
tor to bring an action styled on
Bankers Trust and Stochastic
Decisions wil l be highly influenced
by the RICO law of the Court of
Appeals in which the fraud has
occurred.

RICO as wri tten is a broadly
worded statute that provides relief to
entiti es that have been thevictims of a
pattern of fraud. The interpretation of
the statute by the courts of the United
Stateshave limited the scope of RICO
and made it dif ficult and often impos-
sible to state a valid cause of action.
Nevertheless,therights of creditors to
bring RICO actions in the right cir-
cumstances — circumstances f i rst
outlined by the Second Circuit Court
of Appeals in Bankers Trust — have
not been eli minated and can, in the
appropriate cases, be an effective use
of the statute to recoup damages. ■


