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BANKRUPTCY LAW

BY MARC D. HAEFNER

RICO Still an Option for
Defrauded Creditors

A creditor whose debt was
rendered valueless by fraud
can bring a civil RICO claim

he Racketeer Influenced and

CorruptOrganizationdAct, beter

known by its aaconym,RICO, has
beenthe subject of numerousdedsions
that haveseveely limited its scope.In
the credtors rights context however,a
creditor may still recover lossescaused
by adebbr’s schene to defraud.

RICO is a fedeml statutethat cre-
atesboth criminal andcivil liability for
personswho engagén enterprisecrim-
inality. 18 U.S.C.8 1961.The staute’s
civil provisions allow a plaintiff to
recover not only actual danages, but
triple damagesattomey’sfeesandcosts
of suit. This mechanismnied to a boom
in the useof civil RICO in avariety of
conexts. This expansie use, in turn,
engenderedh judicial backbsh. Thus,
while the statutehas no such limiting
language the federl courts haveoften
enmphasizedheir percepion, especidly
in the civil context,thatthe statute was
pased solely to addressnjuries com
mitted by traditional organizedcrimi-
nals and, therefore, RICO should be

read carefully to insure that its scope
does not becone too broad. Seee.g.
Allstate Ins. Co. v. Valley Physcal
Medicine & Rehabiltation, P.C., 475F.
Supp. 2d 213, 227 (E.D.N.Y. 2007)
(stating tha RICO, though broady
worded,is meantto eliminake organized
crime); United States Fire Ins Co. v.
United Limousne Sewice, Inc., 303 F
Supp. 2d 432, 443 (S.DN.Y. 2004)
(holding that coutts mug attenmpt to
limit civil RICO claims by focusng on
thenatre of allegedracketedng).

Thecoutts havereadvariousgloss-
es on the languageof the statute that
havelimited its rangein the civil con
text Seee.g.Anzav. Ideal Seel Suppl
Corp., 126 S.Cx. 1991 (2006) (limiting
the right to sue under RICO to those
whose injuries are very closey tied to
the racketeerng activity); DeFalco V.
Bernas 244 F.3d 286, 307 (2d Cir.
2001) (holding that a comporation can
not be liable underRICO eventhough
its enployeesrun the affairs of the cor-
poration througha patiern of rackeeer
ing).

The conflict betweenthis trendand
the duty of the coutts to simply apply
the stautory language as written
(regadlessof thepurpogsthatmotvat
ed the passigeof the statue) waseven
noted by U.S Suprere Court Jugice
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ClarenceThomas generdly no friend
of ovelly expanéve federalstautes,in
his dissent in Anza, the most recent
RICO case to be decided by the
SupremeCoutt.

Nevertheless, the RICO statute,
evenwhile curtailed by the courts,still
retains vitality in cettain circunmstances
of interes to creditors. Specficaly, the
SecondCircuit’'s seminaldecsionin the
1988ca< of Bankess Trust Companyv.
Rhoades859F.2d 1096(2d Cir. 1988),
remains viable. In Bankers Trust the
SecondCircuit recognizedheright of a
creditor who hadbeendefraudedy its
debor to bring a civil RICO action.
Similarly, in Stochatc Decisions, Inc.
v. Di Domenco, 995F.2d 1158(2d Cir.
1993) the SecondCircuit affirmed var
ious pottionsof a civil RICO jury ver
dict in favor of jug such a defrauded
creditor. Both Barkers Trust and
Siochagic Decisions remain good law;
indeed,neither the Second Circuit nor
the Supreme Court hasever caled the
padigm of thee cagsinto quesion.
Thus acreditor who, througha seriesof
frauds,hashadits debtrenderedvalue
less, can, in the right circunstances,
bring a civil RICO claim.

In an action commerced in the
eaty 1980s Bankes Trust Company
(Bankep) plead a civil RICO claim
agang a group of debors. Specifically,
Bankes allegedthatthedefendargs— a
groupof individuak who owned direct
ed and controlled Braten Apparel
Corporaton (BAC) — put BAC into
bankuptcy while fraudukntly hiding
BAC's largest asset, Brookfield
Clothes Inc. (Brookfield), from BAC’s
creditors. Severalyeass into the schene
to hide BAC’s asset from Bankersand
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other credtiors, the individual defen
dants, in an attemptto protect BAC's
Brookfield assetfrom atachnent,began
to deplete the Brookfield as®t
Speciically, the individuals conceagd
anddepletedthe as®ts “through a wide
variety of methodsjncluding fraudulent
stock transers transfersof corporae
asset to othercompanés andindividu-
alswithout fair consderaton, and trans
fers of moniesin corporaé accouns to
satidy personaldebs.”
Bankersbrought suit alleging that the
series of actions desgned to conceal
BAC’s as®ts condituted a “pattern of
rakketeaing adivity” in violation of
RICO. After initial dismissls, on
appeal,the SecondCircuit allowed the
claim to proceed.The SecondCircuit
found that Bankes had alleged that it
had been injured by the deferdant’
actions— includingbribery, perjuryand
fraud— ard thatit hadarightto recov
erfor theinjury.

The Seoond Circuit further
explaned that Bankerswas enitled to
recoverthe pag legal feesandexpenses
that it spenttrying to undo defendarg’
variousfraudulentacivities,whichwere
dedgned to hide BAC's assds. The
SecondCircuit also held, however,that
Bankerscould not, at that time, recover
for its lost debt,becausehat very issue
waspendingin the bankrupty courtand
it was possille tha Bankers would
obtan somerelief in the form of pay
mentfor itsdebt.Thecourtheld, howew
er, that once its debt was determned
uncollecible from BAC, then“Bankers’
injury will be ascertanable” and
Bankerswould havefour yearsto “bring
acivil RICO actionto recoverthe dam

agesit hassuffered”in losing its ability
to collect its debtbecausef the defen
dans ads of fraud,bribery andperjury.

Similarly, in Stochatic Decisions
Inc., the SecondCircuit affirmed a ver-
dictin whichthecreditor had won acivil
RICO cas aftera12-daytrial. Theown-
ers of EagleBus,Inc. (Eaglk)fell behind
in the paymens that Eaglewasrequird
to maketo various creditors, including
Stochadic Dedsions. Eagke filed for
bankuptcy but concealedas®ts from
the bankuptcy courtandbegansurrepi-
tioudy trangerring as&tsfrom Eagk to
anoher corpomtion withouttrue consd-
eration. The ownersof Eagle transemred
all of their asets andthe as®ts of Eagle
to an attorney,who thenused the ases
to pay persona debts. Ultimately,
Stochasic filed a civil RICO suit alleg-
ing that “bankmuptcy fraud wire fraud,
and mail fraud” prevened “Stochasic
from collecing the amounts it was
owed.” On the RICO claim, the coutt
awadedtriple the credior’'s legal cods
associated with “attempting to collect”
its debs becaus thos feesrepregned
“damages attributabk and foreseabé
by the consprators resultng directy
from the RICO violations.” Further, the
district court awadedStochasic thefees
it expendedin proscutng the RICO
acion purauantto the statute. The credi
tor was, however unableto collect the
lost debt as “RICO damages becaus
thatinjury wasnot sufficienty relatedto
the fraudulent adivity. The Second
Circuit affirmed everyaspecbf the dis-
trict courts final judgment.

While the scope of Bankers Trust
and Siochasic Decisions have,to some
degee,beenlimitedby subsequentass

from the Sewond Circuit and the
Supreme Coutt, the fact remains that
nether has eva been explicitly or
implicitly overuled. Thus, credtors
whos debt havebeenrendereduncol
lecible maybring a RICO acionif they
can show that the acions of the debtor
riseto the level of a “pattern of racke
teering activity.” Such a shawing
requres that the debbr engagein a
selies of sham transacions desgnedto
frudrate collecion over the course of
many months — in the SecondCircuit it
has been suggested that almost two
yeas worth of such conduct is neces-
say to crede a sufficient “pattem.”
Further, the damagesthat are recover-
able will be strictly limited to those
directly attributable to the fraudulent
actions. Finally, the ability of a credi-
tor to bring an acion styled on
Bankers Trust and Stochadic
Dedsions will be highly influenced
by the RICO law of the Court of
Appeak in which the fraud has
occurred.

RICO as written is a broadly
worded statute tha provides relief to
entiti es that have been thevictims of a
pattern of fraud. The interpretation of
the staute by the courts of the United
Stateshave limited the scope of RICO
and made it difficult and oftenimpos-
sible to state a valid cause of adion.
Nevertheless,therights of creditorsto
bring RICO actions in the right cir-
cumstanes — circumgances first
outlined by the Second Circuit Court
of Appeals in Bankers Trust — have
not been eliminated and can, in the
appropriate cases, be an effedive use
of the statute to recoup damaes =



