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FORECLOSURE LAW

BY STEPHEN V. FALANGA

Lender’s Election of Remedies Altered

Issue preclusion may limit claims of lenders in commercial foreclosure actions

his spring, the New Jergy

Suprene Coutt decidedthe case

of First Union National Bank as
Indenture Trustee v. Penn Salem
Marina, Inc., 190 N.J. 342 (2007),
which addressal an issue of first
impressbn before the Court, nanely
wheterthe amountawardedn a judg
mentin a foreclosure actionis collater-
al esoppelin asubgquentacion onthe
underlying note securedby the mort-
gageAfteranalzingthelegislatve his-
tory and case law relaing to the
enforcememnof anote(aswell asbonds)
securedby mortgagesgainstreal prop-
erty, the SupremeCourt concludecdthat
collateralegoppelshouldbe appied to
the action on the notewith certain lim-
ited exceptions

Penn Sakminvolveda conmercial

loanfrom First Union NationalBankto
PennSalemMarina,Inc. andits princi-
pal Marvin Hitchner (collectivdy Penn
Sakm)in the amountof $750,000The
promissory note was partially secured
by a mortgage on a commercialmarina
ownedby Hitchnerthatwaslocaedin
Pemsville. The note in question
requiredthe paymentof interestat the
rateof 13.5percentperannumthrough
monthly ingallments.Significantly, the
note pernitted First Union to recover
judgmenton the noteeitherbefore,dur-
ing or after any proceedingsfor the
enforcemen of the mortgage.

Falanga is with Comell Foley of Roseland.

The terms of the note were fully
incorporaed into the mortgage. The
mortgage provided that First Union’s
rights under the mortgage would “be
sepaate, distinct and cunmulative,” and
none would “be given effect to the
excluson of theothes.” In the eventof
the defaul, both the note andmortgage
provided that default interest would
accue and that First Union would be
enitledto collectreasonale atorney’s
feesincurredin enforcing the note and
mortgage

Sometme towardstheendof 2002,
PennSalem failed to makeits monthly
paynents and First Union dechred a
default under the note and mortgage.
Therater, in Januay of 2003, First
Union filed a comphint on the notein
thelawdivisionagainstthe Pemn Salem
Approximatkly one monh after filing
the Law Division action, First Union
commenceda separa¢ mortgage fore-
closure action on Februay 4, 2003, in
the Chartely Division seekig a sak of
themarinato satisfy the debt dueunder
thenote

Penn Salem failed to ansver the
Law Division acion and First Union
moved for the enty of default judg
ment As patt of that applicaion, First
Union filed a cerification of amount
due,cettifying thatthe amountdueand
owing to First Union was$833,835.03,
whichincludedinterestattherate under
thenote asof thedate of applicaionfor
final judgment. First Union also sought

atorney’s feesandcost which, togeh-
er with the principal and interestdue
underthe note, reaulted in a combined
total of $845,799.720n Aug. 8, 2003,
the Law Division enteredfinal judg
ment by default agang Penn Salemin
the amount requeged by First Union.
Subsquentatenptsby the PennSakem
to vacatethe judgmentwereunsuccess
ful andno appealwastakenwastaken.

Therdter, Pem Sdem filed a
motion sesking pemissian in the
Chancey Divisionto file alate contest
ing ansverin theforeclosureaction and
waspermitted to do so. First Unionwas
successul in disposing the Pem
Salem’s argunment on summary judg
ment and the matter was remandedto
theforeclosure unit for processingsan
unconeded mater. In June of 2004,
First Union movedfor theenty of final
judgnentin the foreclosureaction and
submitteda newcetificaton, cerifying
additional amourts tha were due
through Jan. 22, 2004. The differences
betveenthe amount soughtin the Law
Division acion andthe amountssought
in the foreclosuee acion relate to First
Union's request for interest at the
default rate as provided underthe note
and mortgage, increa®d late charges,
and escow advancesAll totaled, the
additional amount sowht exceeded
$150,000.

In respmse Penn Sdem filed
objecions to First Union’s application
for theently of finaljudgmentassertig
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that any final foreclosue judgment
should be congstent with judgment in
theLaw Division ontheunderling debt.
PennSalemsoughtto havethe addiion
al amountssoughtdenied. On Jan. 18,
2005, final judgmentin foreclosurewas
enteed in favor of First Union in the
amournt of $1,042,111.46, with the
Chanery Division overuling Penn
Salenis objection.

On apyeal, the Appelate Division
affirmedconcludingthatresjudicataand
collateral edoppel did not limit the
amountof the foreclosurejudgmentto
the amountof the judgmenton the note.
The Appellate Division’s decsion was
baed in patt on the rationale that the
New Jerseylegidature treatsa “lawsuit
to enforcethe termsof a note asdistinct
from a mortgage foreclosue action”
becausehere are different remediesfor
eachaction.

In analzing the issue,the Supreme
Courtagreedhatthereareimportantdif-
ferences“betweena forecbsureacion
and an action on a note” which made
applicaion of resjudicata inapplicable.
However,the SupremeCourtfoundthat
the principals behindcollateral esbppel
or issue preclusioncould have appica-
tion. As the Coutt explaned, “[i J[ssue
precluson requiresa similar, yet less
demandng, analysisthanresjudicataor
claim preclusion” and “[i]f an issue
betweenthe patties was fairly litigated
and deternmined, it should not be reliti-
gated.”

TheCoutt identifiedfive factorsthat
are requiredto applythe doctine of col-
lateral estoppel. First, theissueto be pre-
cluded must be identcal to the issue
decidedin the prior case.Second,the
issuemustactually havebeenlitigatedin
the prior proceedingThird, the courtin
the prior proceedingnusthaveissueda
final judgmenton the merits. Fourth,the

deemination of theissiemus beessen
tial to the prior judgment Finaly, the
party against whom the doctrine is
aserted mug be a patty to or in privity
with the party to the earlier proceedig.

Applying thes factors the Supene
Court concluded that, with certain
exceptons collateral esoppelshould be
appied to the action on the note to
engire congstency betwveen the judg
mens in both acions. The Court noted
that“there is a high degreeof similarity
betveenthe two acions while recog
nizing that the relief soughtin the fore-
closure acion was different in natre
from tha soughtin the Law Division
becaus it includedthe broaderright of
the bank to foreclose on the property
secuing the underying debt. However,
the Coutt recognizedthat in both pro-
ceedingsthe bank demanéd similar
relief in termsof moneydanagesn con
necton with its final judgment applica
tions. The only differencein this regad
was that First Union soughtaddtional
itemsof damagesthatit did not seekin
the Law Division action, specifically
default interest and pre-payment penat
ties.

Althoughthe Suprerne Courtagreed
that the plaintiff wasauthorzedto seek
thes addtional remediespursuantto the
terms of the loandocunent andfurther
recognked that the loan docunents did
not requre all damagesto be claimed at
the same time, the Coutt nevetheles
concludedthat the damage were suffi-
cienty similar to satisfy the first facior
of collateral egoppel The Court dis-
posedof the remaining factors relatively
quickly to conclude that the requre-
mens for the appicaton of collateral
esbppd were sdisfied. In short, the
Coutt concludedthatfor “i dentcal time
peiiods issue precluson would requie
thatthe amount claimedin eachcaego

ry of damagesin the Law Division
Action mug be the sameasthe amount
claimedin thesame categoryof danmages
in the Foreclosure Action.”

The Court was careful to note that
its holding wasnot intended to pertain
to any damagesthat accrued after the
date of the first judgment, explaining
that apdication of collaterd est@pel
would not prohibit a lende from
recovering advarces, intered, cods,
and additional attorney’s fees that
accrue after the dateof the first judg-
ment. Similarly, the Court held that
“because the note and the mortgage
permitted the lender to claim different
categories of damages” collateral
edoppe would not bar the lenders
claim for a category of damages that
was not sowght in the Law Division
Action.

In considering the issue, the
Supreme Court recognized that
N.J.SA. 2A: 50-2.3, which generally
requires that a foredosue action be
instituted first before any action for a
deficiency on the note, does not apply
in the case of a bank that grants mort-
gage loansto busnessesinvolving the
financing of commercial properties.
Accordingly, the Court’s holding does
alter alenders eledion of remedies in
commercial mortgace situations.

The Supeme Cout’s decision in
Penn Salem should be considered by
lendersin commerdgal foredosuresitu-
ations as they dedde which remedy to
pursue. Although the lender may still
pursue anaction on the note and mort-
gage in either order it wishes,alender
should ensue before seeking final
judgment in the first action that it has
correctly sought all relevant amaunts
to avoid the possbility of claims
preclusion being applied in the sulse
guent adion to bar further damages.m



