
There is a rising flood of 
coverage in America of
global climate change

and greenhouse gases (GHGs),
including a motion picture
(The Day After Tomorrow), an
HBO feature (Too Hot Not to
Handle), a New York Times
piece (Yelling ‘Fire’ on a Hot
Planet), a TIME magazine
cover story (Be Worried. Be
Very Worried), a film starring
Al Gore (An Inconvenient
Truth), photos of receding glaci-
ers, and reports of drowning
polar bears.1 The coverage urges
Americans to be concerned and
take action over global climate change.
Although most Americans believe climate
change due to global warming has begun,
polls show their concern over the issue is

near
the bottom

of a list of 10
environmental issues.

The executive branch of the United States

has maintained since 2003 that the Clean
Air Act does not authorize regulation of
GHGs, and Congress and the federal
courts have so far not disagreed. When the
federal government does not enact a regu-
latory scheme, states may fashion their
own. At the same time, increased fuel
prices and political concerns over oil
imports from the Middle East have caused
many Americans to closely scrutinize their
use of fossil fuels.

What is RGGI?
The Regional Greenhouse Gas Initiative
(RGGI, pronounced Reggie) is the first
mandatory cap-and-trade system for GHG
in the United States. RGGI was initiated in
April 2003 when New York Governor
Pataki invited the governors of the North-
eastern states, from Maine to Maryland, to
participate in the design of a mandatory
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Agency
(EPA) Gener-
al Counsel Robert
Fabricant to Acting
EPA Administrator
Horinko (“Fabricant Memoran-
dum”) set forth EPA’s opinion that
the federal Clean Air Act “does not
authorize EPA to regulate for global cli-
mate change purposes. Accordingly, CO

2

and other GHG’s cannot be considered “air
pollutants” subject to the CAA’s regulatory
provisions for any contribution anthro-
pogenic GHG emissions may make to
global climate change.” In so doing, Fabri-
cant formally withdrew a contrary opinion
prepared by previous EPA General Coun-
sel Cannon.3 The Fabricant Memorandum

cap-and-trade program to cover power
plants. It will require fossil-fuel fired elec-
tric generators 25 megawatts (MW) and
larger in the region (with certain excep-
tions) to limit their carbon dioxide (CO

2
)

emissions. So far, Connecticut, Delaware,
Maine, New Hampshire, New Jersey, New
York, and Vermont have all agreed to
implement RGGI.2

On March 23, 2006, the seven partici-
pating states issued a draft model regula-
tion (“Draft Model Rule”) and accepted
public comments for 60 days. Key provi-
sions of the Draft Model Rule are:

• Regional annual emissions of CO
2

with-
in the seven states will be capped at
121.3 million tons (approximately equal
to 1990 emissions) through 2014 and
reduced to 10 percent below this level
by 2018.

• The first compliance period begins on
Jan. 1, 2009.

• The Final Model Rule will be the basis
for individual state rules. Each state will
receive a share of the regional CO

2
bud-

get and will establish a permitting sys-
tem by which covered sources will be
required to comply with provisions of
the program. In some states, such as
New Hampshire, legislative approval
will be sought.

Background Leading up to RGGI: Clean Air
Act Authority Does Not Extend to

Carbon Dioxide — the Fabricant
Memorandum, 2003.

In 2003, a legal memo-
randum from U.S.

Environmental
Protection

remains EPA’s position today.
4

Significance of CO
2

Limits and Reduc-
tions Proposed by RGGI

In comparison with CO
2

emissions
reductions of 12 million tons by 2018 as
RGGI proposes, the carbon cycle has been
estimated to include the following fluxes
of CO

2
:

• 5.5 billion tons emitted annually to the
atmosphere from anthropogenic sources
(e.g., fossil fuel burning, cement pro-
duction, etc.);

• 90 billions tons exchanged annually
between oceans and the atmosphere;
and 

• 60 billions tons exchanged annually
between land and the atmosphere. 
(See Figure 2).5

In 1999, electric utilities accounted for
36 percent of total CO

2 
emissions from

fossil fuels in the United States, and fos-
sil fuels accounted for 98 percent of all
CO

2
emissions in the United States.8 For

discussions of atmospheric CO
2

and
global climate change, see the Intergov-

ernmental Panel on Climate Change
(IPCC) Web site.6 For a different

viewpoint, see the Center for
the Study of Carbon

Dioxide and
Global

Change
Web site,
which asks and
answers the question “[i]s
carbon dioxide a harmful air
pollutant, or is it an amazingly effec-
tive aerial fertilizer?” The Cato Institute
Web site includes articles asserting that

there are no plans to regulate water vapor
and clouds, which account for 98 percent
of the greenhouse effect.7

Energy Independence and Efficiency
Rising energy prices and concern over oil
imports have been at least important as cli-
mate change in the development of RGGI.
Independence from fossil fuels as an end in
itself has been a major driving force. By
one estimate, spending on energy in New
York increased from $38 billion in 2003 to
$55 billion in 2005. New York’s energy
policy to combat rising fossil fuel costs
focuses on four areas: power, transporta-
tion, government, and buildings. Power is
addressed via RGGI and by New York’s
Renewable Portfolio Standard, which will
require that 25 percent of the electricity
sold in New York to come from renewable
resources by the year 2013. With respect to
transportation, New York has adopted Cali-
fornia’s GHG emissions regulations for
vehicles. With respect to government, Gov-
ernor Pataki’s Executive Order 111 directs
New York State agencies to reduce their
energy needs. Grants and other assistance
for green buildings are available through
the New York State Energy Research and
Development Authority (NYSERTA), green
building state tax credits are available, and
New York State energy codes help drive
energy efficient buildings.

New Jersey Classifies CO2 as an Air
Pollutant, Nov. 21, 2005
States regulate CO

2
and other GHG’s via

various statutory and regulatory mecha-
nisms. One example of recent activity in
this regard is New Jersey, which had not
heretofore regulated CO

2
except to require

reporting of emissions by large stationary
sources. In anticipation of the future adop-
tion of the RGGI Final Model Rule, the
New Jersey Department of Environmental
Protection on Nov. 21, 2005 reclassified
CO

2
as an air contaminant in its regula-

tions pursuant to the New Jersey Air Pol-
lution Control Act (NJAPCA). The Depart-
ment removed CO

2
from its definitions of

“distillates of air” which is a categorical
exception to the NJAPCA definition of “air

contaminants.” Simultaneously, the
Department modified its rules to

exempt CO
2

emissions from
reporting, permitting,

and other regulatory
requirements,

so that 
the

The executive branch of
the United States has

maintained since 2003
that the Clean Air Act

does not authorize
regulation of GHGs,

and Congress and the
federal courts have so

far not disagreed.



amendments create no additional obliga-
tions for regulated entities at this time.9

Conclusions

Global warming and energy efficiency
and independence are dilemmas, as
described by Hardin in 1968, which are
not in need of technical solutions.13 Put
aside for a moment the debate over
whether, how much, or which GHG’s
contribute to global warming and what
the impacts of it are. We have the science
and technology to reduce GHG emissions
and reliance on fossil fuels. The ques-
tions addressed by RGGI are not so
much questions of science and technolo-
gy, but ones of public policy. In the
absence of a federal role, RGGI is at least
an experiment and perhaps the begin-
nings of a final solution to these public
policy issues.
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Gas GWP

Carbon Dioxide (CO2) ......................1
Methane (CH4)

- ..............................21
Nitrous Oxide (N20) ....................310
HFC-23 ..................................11,700
HFC-125 ..................................2,800
HFC-134a ................................1,300
HFC-143a ................................3,800
HFC-152a ....................................140

Gas GWP

HFC-227ea................................2,900
HFC-236fa ................................6,300
HFC-4310mee ..........................1,300
CF4............................................6,500
C2F6 ........................................9,200
C4F10 ......................................7,000
C6F14 ......................................7,400
Sulfur Hexafluoride (SF6)........23,900

What is Going on in Other Jurisdictions?

TABLE 3-5
Global Warming Potentials (100-Year Time Horizon)

*The methane GWP includes direct effects and those indirect effects due to
the production of troposheric ozone and stratospheric water vapor. The indi-
rect effects due to the production of CO2 are not included.

Source: IPCC 1996b
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