Are Franchisees Subject to Personal
Jurisdiction in the Franchisor’s Home State?
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eographic  expansion is

one of the primary goals

of any successful franchise
system, and litigation with franchi-
sees located in various states is one
of the inevitable consequences of
such expansion for a franchisor. The
diverse laws of the various states
and the potential for inconsistent
court rulings threaten the unifor-
mity and consistency that franchi-
sors desire. Fanchisors litigating in
numerous jurisdictions incur higher
costs, both in dollars and time, due to tracking cases from all
over the country, having in-house counsel or corporate witness-
es appear for court hearings and depositions, securing multiple
outside counsel, and training outside counsel on the business
objectives of the company. Thus, it is critical for a franchisor to
maintain the ability to litigate disputes with franchisees in the
franchisor’s home state.

This article will discuss whether franchisors can subject their
franchisees to personal jurisdiction in the franchisors’ home
states and how franchisors can increase their chances of litigat-
ing in their home jurisdictions. It will examine how a forum
selection provision impacts how courts resolve this issue.

Bryan P. Couch

Personal Jurisdiction in the Absence of a Forum
Selection Clause

The franchise relationship is generally governed by the con-
tract between the franchisor and franchisee. A forum selection
clause is the parties’ agreement to submit their disputes to the
jurisdiction of a particular forum. In the absence of a forum
selection clause, courts will undertake a traditional personal
jurisdiction analysis when a forum’s jurisdiction is challenged
by a franchisor or franchisee. That analysis focuses on each
party’s contacts with the forum state. A corporation or business
not chartered within a state can be subject to that state’s juris-
diction if it has the requisite minimum contacts with that state.
International Shoe Co. v. Washington' established that a corpo-
ration will be subject to the jurisdiction of any state with which
it has minimum contacts as long as the exercise of jurisdiction
does not offend “traditional notions of fair play and substantial
justice.” The purpose of the minimum contacts test is to ensure
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the fairness and reasonableness of requiring a nonresident to
defend a lawsuit in the forum state.? Given this focus, courts
should not apply the jurisdictional test mechanically but should
consider “the quality and nature of the activity in relation to the
fair and orderly administration of the laws.”

Over the years, courts have expanded on the analysis of
whether to subject a party to suit in a particular forum. The
defendant’s contacts with the forum state must be such that the
defendant “should reasonably anticipate being haled into court
there.” A defendant is on notice that it is subject to suit when it
“purposefully avails itself of the privilege of conducting activi-
ties within the forum State, thus invoking the benefits and pro-
tections of its laws.””

As a consequence of these doctrines, courts have split per-
sonal jurisdiction into two types, general jurisdiction and spe-
cific jurisdiction, and a court can use either to retain jurisdiction
over a defendant. The distinction between the two lies in the
nature and number of contacts a party has within the state. Gen-
eral jurisdiction focuses more on the quantity of contacts, while
specific jurisdiction evaluates the quality of the contacts.

A state will establish general jurisdiction, and thus have
personal jurisdiction over a matter, if the defendant’s contacts
within the state are continuous and systematic.® Therefore, a
court may force a defendant to litigate disputes in the courts of
the forum state even if the cause of action or reason for the dis-
pute does not arise out of those contacts. Essentially, a defen-
dant may have sufficient contact with the forum state to warrant
a court asserting jurisdiction over it for all matters. The analysis
of whether general jurisdiction exists is fact-sensitive and far
from concrete. Decisions vary across state lines, and different
courts emphasize different factors, making uniformity and pre-
dictability unlikely.” The exercise of general jurisdiction over
an out-of-state franchisee is an uncommon event because the
contacts between a franchisee and the franchisor’s home state
rarely rise to a systematic, continuous, and extensive level.

Unlike general jurisdiction, specific jurisdiction does not
require a defendant’s contacts with the forum state to be con-
tinuous or systematic. In fact, the defendant’s contacts may be
infrequent or may consist of a single act as long as the cause
of action arises out of that activity or act.® If there is a substan-
tial connection between a party’s activity in the forum state
and the claims asserted in the lawsuit, the court may find spe-
cific jurisdiction. Ultimately, specific jurisdiction requires an
analysis of the relationship between the defendant, the forum
state, and the cause of action to determine whether the mini-
mum contacts test is satisfied.” The specific jurisdiction analy-
sis varies greatly from court to court and from state to state.'®
Courts differ on which factors are more important and on the
weight given to the defendant’s due process rights versus the

Published in Franchise Law Journal, olume 28, Number 3, Winter 2009. © 2009 by the American Bar Association. Reproduced with permission. All rights reserved. This information or any portion
thereof may not be copied or disseminated in any form or by any means or stored in an electronic database or retrieval system without the express written consent of the American Bar Association.



forum state’s interest in litigating the matter."

One of the seminal personal jurisdiction cases is the U.S.
Supreme Court case of Burger King v. Rudzewicz."* In Burger
King, defendant-franchisees, located in Michigan, contracted
with Burger King, a Florida-based franchisor. The franchise
agreement contained a Florida choice of law provision but did
not contain a forum selection clause. Burger King brought suit
in federal district court in Florida, alleging that the franchisees
breached their franchise obligations by failing to pay royal-
ties. The franchisees claimed that because they were Michigan
residents and the lawsuit’s claims arose out of the day-to-day
business operations of the Michigan-based franchise, the min-
imum contacts requirement was not met and the Florida court
lacked personal jurisdiction.

The U.S. Supreme Court disagreed with the franchisees but
held that an individual’s contract with an out-of-state party,
without more, is insufficient to establish minimum contacts in
the individual’s home forum." Rather, prior negotiations, con-
templated future consequences, the terms of the contract, and the
parties’ actual course of dealing must be evaluated to determine
whether a defendant purposefully availed itself of the laws of
the forum.!'* Thus, the Court articulated that a franchisee’s act
of entering into a contract with an in-state party will not alone
subject the franchisee to personal jurisdiction in the franchisor’s
home state. The Court held that the record must demonstrate that
the defendant has purposefully availed itself of the privilege of
engaging in activities within the forum state, thereby gaining the
benefits and protections of its laws."* Consequently, defendants
are protected against being haled into court in a foreign jurisdic-
tion solely on the basis of random, fortuitous, or attenuated con-
tacts or as a result of the unilateral activity of some other party.'¢

Other recent opinions involving franchise agreements
without a forum selection clause highlight the difficulties that
franchisors encounter when seeking to establish personal juris-
diction in their home state over franchisees.

In Lees Famous Recipes, Inc. v. Fam-Res, Inc.,"” a Florida-
based franchisor sued its franchisee, an Indiana corporation, in
Florida federal district court. The franchisee moved to dismiss
for lack of personal jurisdiction. The franchisee’s contacts with
Florida consisted solely of payments sent to the franchisor in
Florida, reports and certification of sales to the franchisor in
Florida, attendance by the franchisee’s president at a confer-
ence held in Florida, and a single purchase of inventory from
the franchisor in Florida. The court held that these factors did
not satisfy the minimum contacts standard, and therefore Flori-
da did not have personal jurisdiction over the franchisee.

Similarly, in Bain’s Deli Corp. v. C & L Foods, Inc.,'® a
Pennsylvania franchisor sued one of its Florida franchisees in
Pennsylvania state court, claiming that the latter had breached
a franchise agreement by not making royalty payments and had
used “substandard” products in its deli. The franchisee moved
for dismissal. The court granted the franchisee’s motion, finding
that the franchisee’s phone calls, correspondence, and royalty
payments to the franchisor in Pennsylvania did not constitute
sufficient minimum contacts with Pennsylvania necessary for
the court to establish personal jurisdiction. Furthermore, the
court held that the franchisee did not “purposefully direct its

activities” or purposefully make its services available to resi-
dents of Pennsylvania. The franchisee entered into negotiations
with the franchisor after reading an advertisement placed in
Florida, and all negotiations and the execution of the franchise
agreement occurred in Florida. The court specifically noted that
the agreement did not contain a forum selection clause.

These cases are representative of many franchise relationships
in which the franchisee’s contact with the franchisor’s home
state is limited to telephone calls, sending checks, and an occa-
sional visit. Generally, to satisfy the minimum contacts analysis,
it appears that a franchisor must demonstrate contacts in excess
of those commonly occurring in the franchise relationship.

As noted in Burger King, courts will often look for addi-
tional guidance to the location where the contract was negoti-
ated and executed. In GMAC Real Estate, LLC v. E.L. Cutler
& Associates, Inc.,' GMAC, a franchisor based in New Jersey,
sold a franchise to Cutler in Ohio. All of the precontract nego-
tiations took place in New Jersey. Following the sale, GMAC
relocated to Illinois. When a dispute arose between GMAC
and Cutler, GMAC filed suit in Illinois, and Cutler moved to
dismiss for lack of personal jurisdiction. GMAC argued that
after its relocation, the majority of communications were chan-
neled through Illinois and its franchisees were supported from
[llinois. The court granted Cutler’s motion, asserting that it had
done nothing to purposefully avail itself of jurisdiction in Illi-
nois. The court held that a contract alone is not sufficient to
create specific jurisdiction. In reaching this ruling, the court
noted that the contract negotiations took place in New Jersey;
and, aside from the one meeting that Cutler representatives
attended in Illinois, nothing else was done in the state to meet
the minimum contacts standard.

Similarly, in Blankenship v. Interim Services, Inc.,”® a
franchisor based in Florida sued several West Virginia fran-
chisees in Florida for breach of loan, franchise, and license
agreements. The franchisees moved to dismiss on the ground
that the Florida courts could not exercise personal jurisdic-
tion over them. Florida law provides for personal jurisdic-
tion over nonresidents who breach a contract in Florida by
failing to perform acts required to be performed in Florida.”!
The Blankenship court found that compliance with the statute
“is insufficient, without substantially more, to establish mini-
mum contacts.”? The franchisor argued that the “substantially
more” required by the court was found in Burger King.” The
Blankenship court distinguished Burger King on the grounds
that the franchisor exercised less control, the franchisor solic-
ited the franchisees, and the franchise agreement called for the
application of West Virginia law.>* The Florida District Court
of Appeal concluded that the franchisees were not subject to
personal jurisdiction in Florida.

Although the Burger King court failed to use the word con-
trol in its analysis, the Blankenship court determined that the
franchisor’s involvement in the operation of the franchise was
one of many factors that the Burger King Court considered in
concluding that minimum contacts existed. In Blankenship, the
court found that the degree of control exercised by the franchi-
sor paled in comparison to the degree of control exercised by
the franchisor in Burger King.> The Blankenship court further
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distinguished this case from Burger King because the negotia-
tions were initiated by the franchisor, which traveled to West
Virginia to solicit the franchisees. The court, relying on Burger
King, emphasized the fact that the franchisee had not purpose-
fully directed its activities at forum residents, holding that fact
to be of “great significance in determining the essential fairness
of subjecting him to that jurisdiction.” Once again, the court
noted the absence of any forum selection clause designating
Florida as the forum for litigation.

These decisions highlight the difficulty that franchisors
encounter when franchisees challenge jurisdiction in the absence
of the safety net provided by a forum selection clause. The mere
existence of a contract, coupled with payments and communi-
cations directed to the franchisor’s home state, is not by itself
sufficient. Even when franchisees have occasionally visited the
franchisor’s state in connection with the business operations of
the franchise, courts have not regarded that as significant enough
to meet the burden of showing that minimum contacts exist.

However, when these factors are coupled with additional con-
tacts, such as multiple visits by the franchisee, negotiations, and
contract execution in the franchisor’s home state, the pendulum
swings in the direction of the franchisor. One recent example is
Johnson v. Schlotzsky's Inc.,** where the court found minimum
contacts and purposeful availment because the franchisee cre-
ated its business relationship with the franchisor while living in
the state; worked for the franchisor for seventeen years; made
numerous trips to the franchisor’s state in connection with its
employment; and communicated with the franchisor by fax,
mail, and telephone on a weekly basis.

Some courts have looked to provisions in the contract that
pertain to choice of law or to the agreed-upon locale for arbi-
tration. For example, in Midas International Corp. v. Willard
Enterprises, Inc.,”” Midas, an Illinois-based franchisor, sued its
Maryland franchisee and the franchisee’s Pennsylvania guaran-
tors in Illinois for breaching the terms of the franchise agree-
ment and guarantees. The franchise agreement and guarantee
agreements each contained choice of law provisions designat-
ing Illinois law as controlling. The parties negotiated the agree-
ments through a series of phone calls. The court held that the

relevant jurisdictional facts [were] as follows: (1) plaintiff Midas
has its principal place of business in Illinois; (2) the individual
defendants negotiated the franchise and guarantee agreements
through a series of long-distance telephone calls to Midas’ Illi-
nois headquarters; (3) the franchise and guarantee agreements
were not effective until executed in Illinois by Midas; (4) the
franchise agreements contained an arbitration clause naming
Chicago, Illinois, as the forum for all arbitrations; (5) the terms
of the franchise agreements called for defendants to pay monthly
rents and royalties directly to Midas’ Chicago, Illinois, head-
quarters; and (6) any payments by defendants under the guaran-
tee agreements were to be made at Midas’ Illinois headquarters.?

What distinguishes these decisions from those where minimum
contacts were not found is the extent of the franchisees’ physical
presence in the franchisor’s home state, whether for negotiation,
contract execution, training, or other business-related visits. It is

clear that a franchisee will almost always be better-equipped to
challenge out-of-state jurisdiction when there is no forum selec-
tion clause in the franchise agreement. This is because, in most
franchise relationships, a franchisee can argue that it has had little
or no contact with the franchisor’s state other than entering into
the contract with a party from that state, making phone calls to
that state, and sending payments to that state. At a minimum,
the unpredictability of the personal jurisdiction analysis in the
absence of a forum selection clause is an overwhelming factor to
consider when crafting a franchise agreement.

Impact of the Forum Selection Clause

Over time, parties seeking to contract their way around the
cumbersome personal jurisdiction analysis began to incorporate
forum selection clauses demonstrating their mutual consent to
subject themselves to another state’s jurisdiction. The doctrines
of Burger King and its progeny provide that a forum selection
clause allows a smoother path to ensuring personal jurisdiction.”

The same holds true in franchise disputes. A forum selection
clause helps secure a franchisor’s ability to litigate in its home
state by creating a presumption that is difficult to rebut: that
minimum contacts exist and, more importantly, that litigating in
such a forum is not fundamentally unfair for the franchisee. A
forum selection clause also provides a franchisor with ammuni-
tion to transfer cases out of franchisee-favorable venues “where
[the franchisee] can beguile hometown juries with sympathetic
histories of the franchisor’s supposedly abusive practices.”*
Although it is unfair to suggest that franchisors and other cor-
porate defendants are uniformly mistreated in state courts, the
risks presented by litigating a matter in the state court of the
franchisee’s hometown are significant.

The seminal U.S. Supreme Court decisions in The Bremen
v. Zapata Off-Shore Co.*' and Carnival Cruise Lines, Inc. v.
Shute® signified the growing trend and general acknowledg-
ment that forum selection clauses were prima facie valid** and
should be enforced. This presumption can be rebutted only by
a showing that enforcement of the forum selection clause is
unreasonable under the circumstances.

In Bremen, Unterweser Reederei GMBH, a German vessel-
towing corporation, contracted to tow Zapata’s drilling rig from
Louisiana to the Adriatic Sea, where Zapata planned to drill for
oil. The contract provided that “[a]ny dispute arising must be
treated before the London Court of Justice.”** Zapata reviewed
the contract and negotiated various modifications but did not
seek to modify the forum selection clause.’> The vessel was
damaged en route to the Adriatic Sea. Zapata then instituted a
suit in admiralty in the federal court in Tampa against Unter-
weser and against the Bremen in rem, alleging negligence and
breach of contract. Unterweser moved to dismiss for lack of
jurisdiction and on forum non conveniens grounds. The court
denied Unterweser’s motion on the basis that forum selection
clauses were contrary to public policy, and a divided panel of
the appeals court affirmed.*

In concluding that forum selection clauses should be enforced
unless “enforcement is shown by the resisting party to be ‘unrea-
sonable’ under the circumstances,”™’ the Supreme Court noted
that the contract in question was “a freely negotiated private
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international agreement, unaffected by fraud, undue influence,
or overweening bargaining power.”

In Carnival Cruise Lines, Inc. v. Shute, the Court affirmed its
holding in Bremen and the proposition that forum selection claus-
es are prima facie valid.** In Carnival, the Shutes, a Washington
State couple, purchased passage on a Florida-based cruise ship
and received passage contract tickets containing a forum selec-
tion clause.*® Eulala Shute sustained injuries on board the ship
while sailing in international waters near the Mexican coast.*!
Upon return to the United States, the couple initiated suit in
federal court in Washington, alleging negligence against Carni-
val and its employees.*? Based upon the forum selection clause
contained in the tickets, Carnival moved for summary judgment,
contending that the forum selection clause required that the law-
suit be brought in Florida.®* Although the district court granted
Carnival’s motion, the appeals court reversed, holding that Car-
nival “had sufficient contacts
with Washington to justify the

things, seek to invalidate forum selection clauses or to construe
forum selection clauses with a heightened level of scrutiny.’!
Most of these state statutes contain a provision seeking to ren-
der void any provision in the franchise agreement designating
jurisdiction or venue in a forum other than the franchisee’s
home state.>? Of the states that seek to void clauses in franchise
agreements limiting jurisdiction and venue, most simply invali-
date such clauses rather than allow for penalties if such a clause
is included.”® For example, the franchise relationship statute
in Illinois provides that “[a]ny provision in a franchise agree-
ment that designates jurisdiction or venue in a forum outside
of this State is void.”** This provision has been invoked by a
franchisee opposing a franchisor’s motion to transfer venue out
of Illinois on the basis of a forum selection clause.” Whether
the provision may be invoked in support of an Illinois franchi-
see’s motion to dismiss an action in the franchisor’s home state
for lack of personal jurisdic-
tion remains unanswered.

[I[c]ourt’s exercise of person-
al jurisdiction” in that state.*
The Supreme Court held
that the forum selection clause
contained in the form contract
at issue, although not subject

The existence of a forum selection
clause provides the franchisor
with the best ammunition.

Likewise, in Rhode Island
and California, contract pro-
visions in franchise agree-
ments requiring disputes to
be litigated outside of those
respective states are void.*

to bargaining, was both rea-

sonable and enforceable.®

In evaluating the reasonableness of the forum clause, the Court
refined its analysis in Bremen “to account for the realities of
forum passage contracts.”® The Court held that although sub-
ject to judicial scrutiny for fundamental fairness, forum selection
clauses contained in form contracts are presumptively valid.*’

The holdings of Bremen, Carnival, and the subsequent line
of cases are consistent with the position adopted by the Restate-
ment (Second) of Conflict of Laws*® and generally have been
applied by federal and state courts confronted with jurisdic-
tional choices involving forum selection clauses contained in
franchise agreements.* Such rulings suggest the growing trend
in the courts that forum selection clauses, if determined to be
reasonable,™ are prima facie valid and should be enforced. At
a minimum, the presence of a forum selection clause creates
the presumption that minimum contacts exist and directs the
court’s attention to the sheer number of contacts that the fran-
chisee possesses in the franchisor’s home state. This, in turn,
strengthens the franchisor’s argument as to why litigating in
such a forum is not unfair to the franchisee.

Simply stated, the existence of a forum selection clause pro-
vides the franchisor with the best ammunition for securing its
ability to litigate claims against its franchisees in its home state.
In many instances, franchisees will simply abide by the agree-
ment and not challenge jurisdiction. When there is no agreed-
upon forum, franchisees intent on litigating claims will start with
an attack on personal jurisdiction.

Impact of Franchise Relationship Statutes

Federal law and many states have recognized that forum selec-
tion clauses are presumptively valid; however, many states
have enacted franchise relationship statutes that, among other

The California statute has

been invoked in a California
court to void a forum selection clause requiring a franchisee to
sue a franchisor in Virginia.”” However, it remains to be seen
whether a court outside of California will invalidate a forum
selection clause on the basis of the statute if raised by a franchi-
see being sued in a franchisor’s home state.’®

In some states, courts rely upon these franchise relationship
statutes, or other public policy, to invalidate a forum selection
clause even when there is no express prohibition in the stat-
ute itself.” In Indiana, forum selection clauses are not per se
invalid but will be invalidated if construed to limit the substan-
tive rights conferred on a franchisee by the act.®* In Minnesota,
the franchise relationship statute does not expressly bar forum
selection clauses, but courts have relied on a regulation promul-
gated under the authority granted in the statute to find forum
selection clauses invalid.®!

In Kubis & Perszyk Associates, Inc. v. Sun Microsystems,
Inc.,?* plaintiff franchisee, a New Jersey corporation, and
defendant franchisor, a California corporation, entered into a
franchise agreement with a forum selection clause providing
that any litigation was to be “governed by California law and
had to be filed in a certain California federal or state court.”
The franchisee brought suit in New Jersey, alleging that the
franchisor terminated the contract in violation of New Jer-
sey’s Franchise Practices Act. The trial court upheld the forum
selection clause and dismissed the action. The appellate court
affirmed. The Supreme Court of New Jersey reversed, holding
“that enforcement of forum-selection clauses in contracts sub-
ject to the Franchise Act would substantially undermine the
protections that the Legislature intended to afford to all New
Jersey franchisees.”® The court found that such clauses are
presumptively invalid “because they fundamentally conflict
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with the basic legislative objectives of protecting franchisees
from the superior bargaining power of franchisors and provid-
ing swift and effective judicial relief against franchisors that
violate the Act.”*

Clearly, the franchise relationship statutes will often prevent
a franchisor from relying on a forum selection clause to transfer
or dismiss a case venued in the franchisee’s state. However,
courts rarely invoke the statutes to defeat the personal juris-
diction exercised by a franchisor’s state where there exists an
enforceable forum selection clause. Nonetheless, it is crucial
for a franchisor to stay abreast of changes in these statutes and
the regulations promulgated by the agencies in these states, as
well as the various states’ case law interpreting these provi-
sions. The protections afforded to franchisees by franchise rela-
tionship statutes vary from state to state.

A savvy franchisor can properly navigate the prohibitions in
the statutes, both in the manner in which the clauses are drafted
and in the ability to pierce the shield offered to the franchisee in
litigation. For example, a franchisor can initiate litigation in fed-
eral court to ensure maximum protection from a state franchise
relationship statute. Although substantive contract disputes are
appropriately resolved under applicable state law,* in federal
court the effect and weight accorded to a contractual forum
selection clause are governed exclusively by federal law.®
Because a forum selection clause is prima facie valid under
federal law, a state law to the contrary is simply inapplicable
in federal court, regardless of whether the court is exercising
diversity or federal question jurisdiction.” Accordingly, when
possible, a franchisor can initiate litigation in federal court to
avoid the implication of a state franchise relationship statute
that seeks to invalidate forum selection clauses.

In drafting the franchise agreement, a franchisor should con-
sider inserting a permissive forum selection clause as opposed
to a mandatory forum selection clause.® Most of the franchise
relationship statutes seek to invalidate forum selection clauses
that “require” litigation in the designated state or “restrict” liti-
gation to the designated state.”” A forum selection clause that
is permissive in nature, rather than mandatory, is arguably out-
side the scope of these franchise relationship statutes because
it simply requires the franchisee to consent to the nonexclu-
sive jurisdiction of the courts located in the franchisor’s state.
It does not require or restrict the franchisee in any way, nor
does it prevent the franchisee from suing the franchisor in the
franchisee’s home state.

Current State of Affairs

The issue of personal jurisdiction in a franchise dispute is
impacted not only by the traditional minimum contacts analy-
sis but also by contractual and statutory interpretation due to
the prevalence of forum selection clauses and franchise rela-
tionship statutes. Two significant conclusions may be drawn
from the analysis rendered above.

First, if a forum selection clause is absent in a franchise
agreement, a court in the franchisor’s home state will analyze
personal jurisdiction over a franchisee using a traditional mini-
mum contacts analysis under International Shoe and Burger
King. This is true whether or not the franchisee is located in a

state with a franchise relationship statute.

Second, if a forum selection clause is present in a franchise
agreement, personal jurisdiction turns on the enforceability of
the clause. Since the advent and proliferation of forum selec-
tion clauses in franchise agreements, which effectively create
the presumption that minimum contacts exist, the majority
of federal and state courts have upheld their enforcement.
Through forum selection clauses, both the franchisor and the
franchisee have the ability to express their mutual consent to
jurisdiction in the franchisor’s home state. Indeed, most mod-
ern franchise agreements contain such clauses. However, the
enforceability of a forum selection clause may be affected by
the existence of an applicable franchise relationship statute
that seeks to void such a clause.

Practical Tips for Franchisors
What can a franchisor do to enhance its ability to litigate claims
against its franchisees in its home state? First and foremost, a
franchisor should strongly consider inserting a forum selection
clause into each of its franchise agreements. Forum selection
clauses are convenient, have the potential to prevent financial
burden on the franchisor, and allow a franchisor to maximize
its business efficiency. In states that seek to void such clauses,
franchisors should take care to draft the clauses in such a way
as to circumvent the language of the statute. Many of the stat-
utes discussed above seek to void clauses that require disputes
between the parties to be litigated in a forum other than the fran-
chisee’s state. In these instances, a forum selection clause that
is permissive may escape the implications of the statute. A per-
missive forum selection clause does not require disputes to be
litigated in one particular state. Rather, it merely obligates the
parties to consent to the jurisdiction of the franchisor’s home
state. In agreeing that the franchisor’s home state has nonex-
clusive personal jurisdiction, the franchisee avails itself of that
particular state’s jurisdiction but does not concede that it is the
only state in which disputes may be litigated. The upside to a
permissive forum selection clause is that it permits the franchi-
sor to sue franchisees in its home state, even where the franchi-
see hails from a state that seeks to invalidate forum selection
clauses. Conversely, the downside is the inability of the franchi-
sor to challenge a suit filed first by the franchisee in its home
state. The franchisor is often able to forecast potential litigation
prior to the franchisee and, thus, is in a better position to file a
claim first when a dispute arises. Therefore, the benefit of a per-
missive forum selection clause far outweighs the downside risk.
Further, a franchisor can take additional steps to solidify the
enforceability of a forum selection clause. For example, a franchi-
sor can offer a benefit to the franchisee in exchange for agreeing
to the forum selection clause, whether in the form of discounted
royalty and advertising fees, a termination window, or an option
to renew. If a franchisor can demonstrate that the parties spe-
cifically bargained for such a provision, this will go a long way
toward its enforceability.”’ A franchisor may also include specific
indicators in the agreement requiring the franchisee to direct its
attention to the forum selection clause and thereafter requiring
the franchisee to initial the clause. Such a combination of consid-
eration and acknowledgement is likely to defeat the suggestion
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that the forum selection clause was not a bargained-for provision
but was simply boilerplate in a contract of adhesion.”

Finally, a franchisor can protect the enforceability of its
forum selection clause by initiating litigation in federal court
when possible. This will lessen the implication of state fran-
chise relationship statutes or case law from states that have not
adopted the federal approach to forum selection clause analysis.

In the absence of a forum selection clause, a franchisor must
be able to demonstrate other activities within the relationship
that provide minimum contacts between the franchisee and
the franchisor’s home state. As it does not appear sufficient
in most jurisdictions to merely communicate with, or make
payment to, the franchisor in that state, the franchisor must
consider additional mechanisms. These may include requiring
the franchisee to attend training sessions in the franchisor’s
home state or requiring the negotiations and/or signing of the
franchise agreement to occur in the franchisor’s home state,
even if at the franchisor’s expense.

The nature of franchising requires a franchisor to protect
not only its trademarks but also its ability to expand region-
ally, nationally, or globally without sacrificing uniformity,
quality, and consistency. Litigation is effectively a by-product
of a franchisor’s efforts to maintain these traits, but the unpre-
dictability of litigation outcomes in various states creates a
problematical situation for franchisors. Although some of the
above-mentioned measures may seem extreme, especially to a
franchisor’s sales team, ensuring that franchisees are subject to
personal jurisdiction in the franchisor’s home state is critical to
safeguarding the franchise.
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