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THE CLAIMS FILE

END OR FOE:
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During litigation, ag-
gressive plaintiffs’ and
policyholders’ attor-
neys often consider
an insurer’s claims
file to be a treas-
ure chest of po-
tentially valuable
discovery. They
may demand,
for example, in-
formation that is
privileged, irrele-
vant, overly broad,
and/or not likely to
lead to admissible evi-
dence. Notwithstanding,
insurers will often produce to
their insureds the relevant, non-
privileged portions of their claims files,
such as documents which describe facts per-
tinent to the insurer’s handling of a claim.
However, insurers should be prudent in tak-
ing reasonable steps necessary to protect
privileged, proprietary, and/or otherwise
non-discoverable portions of their claims
file materials from disclosure in litigation.

As set forth in more detail below, cer-
tain jurisdictions around the country have
recently issued judicial opinions concerning
the scope of privilege and discovery rights
in the context of the “tripartite” relation-
ship. The tripartite relationship describes
the complex relationship among an insurer,
the insured, and defense counsel retained
by the insurer to defend against third-party
claims. In the majority of jurisdictions, con-
fidential communications between counsel
and the insurer or the insured are generally
protected, and both the insurer and the in-
sured are holders of the privilege. In some
circumstances, however, courts may closely
examine and/or narrow the protections
from discovery typically afforded among
parties within the tripartite relationship.

For example, in a recent case from the
U.S. District Court for the Northern District
of Georgia, the Court rejected an insurer’s
attorney-client privilege and work product
doctrine arguments holding that an in-
surer’s communications with defense coun-
sel retained for the insured in an

underlying liability suit were discoverable.!
Of note, the Court ordered the production
of the insurer’s entire claims file notwith-
standing objections that portions were pro-
tected by the work product doctrine based
on the specific facts of the dispute.
However, while the Court permitted the
production of the underlying claims file, it
did limit said production and permitted
redaction of any mental impressions, con-
clusions, opinions or legal theories of the
insurer’s in-house counsel and insurer’s
claims representatives handling the file re-
garding the litigation. In any event, this
Georgia Federal District Court’s ruling
serves as a reminder that insurers should be
careful in organizing and maintaining their
claims files so that discoverable and non-dis-
coverable materials do not overlap.
Conversely, a recent Court of Appeals
decision from California applied the attor-
ney-client privilege broadly with respect to
confidential communications among claims
counsel for a title insurer, its insured, and
the insured’s counsel appointed by the title
insurer.? In a case involving a title insurer’s
retention of counsel to prosecute an equi-
table subrogation claim on behalf of the in-
sured lender, the Court of Appeals
confirmed the creation of a “tripartite attor-
ney-client relationship” whenever an in-
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surer retains counsel to
defend its insured.
That tripartite attor-
ney-client relation-
ship includes the
insurer, the in-
sured, and the
counsel, which
together form a
unified front in

the litigation. As

such, confiden-
tial communica-
tions between

either the insurer or

the insured, on one

hand, and counsel, on the

other hand, are protected by

the attorney-client privilege. Both

the insurer and insured are holders of

the privilege and either one can assert it.

Moreover, the Court held that the counsel’s

work product retains its protection when it
is transmitted to the insurer.

Next, a related developing question in-
volves the duties of defense counsel when
they acquire information from the insured
that may impact the insured’s insurance
coverage. Generally, the litigation privilege
exists to protect communications between
the insurer and defense counsel concerning
the defense of an insured. The litigation
privilege is deeply rooted in the common
law doctrine that attorneys are immune
from civil suits for defamation or libel when
they arise out of communications made in
the course of judicial proceedings. This
privilege is predicated upon the long-estab-
lished principle that the efficient pursuit of
justice requires that attorneys and litigants
must be permitted to speak and write freely
in the course of litigation without the fear of
subsequent lawsuits. While the litigation priv-
ilege was originally used to protect against
defamation suits, Court apply it today to most
civil causes of action.

Some jurisdictions, such as Florida, ap-
pear to have taken a broad view of the liti-
gation privilege as they held that “absolute
immunity” must be afforded to any act dur-
ing the course of a judicial proceeding, re-
gardless of whether the act involved a
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defamatory statement or “other tortious be-
havior” as long as the act has some relation
to the proceeding.® Conversely, other juris-
dictions have taken a narrower view of the
litigation privilege. For example, the
Supreme Court of West Virginia held that
the litigation privilege should only be per-
mitted in limited circumstances.* In addi-
tion, the Supreme Court of Idaho held that
the litigation privilege does not provide at-
torneys with blanket immunity.?

Recently, the New Jersey Appellate
Division ruled that the litigation privilege
did not shield an attorney from a legal mal-
practice suit brought by his former client
where the attorney was alleged to have acted
in violation of the Rules of Professional
Responsibility. In Buchanan v. Leonard,
2012 N.J. Super. LEXIS 162 (App. Div. Oct.
9, 2012), plaintiff asserted a claim for
defamation and legal malpractice against
the attorney appointed by his malpractice
insurer to represent him in an underlying
legal malpractice action. Plaintiff’s former
clients claimed that he was negligent in han-
dling their bankruptcy filings, causing them
to lose their home. When sued, Plaintiff’s
insurer appointed Defendant and his firm
to represent and defend Plaintiff. As trial
neared, Defendant requested settlement au-
thority from the insurer and in doing so
completed a settlement form discussing the
basis for said request. In this form,
Defendant stated that a correspondence
from Plaintiff to his former clients demon-
strated an admission of bankruptcy fraud,
and that criminal conduct may have oc-
curred. Defendant further warned that if
the matter proceeded to trial and the letter
was disclosed, Plaintiff could be subject to
ethical discipline, and potentially a suspen-
sion of his license to practice law.

While intended to motivate the insurer
to provide defense counsel with settlement
authority, Defendant’s settlement memo in-
stead prompted the insurer to withdraw cov-
erage to Plaintiff one week before trial
pursuant to an exclusion in Plaintiff’s policy
for any claim arising out of dishonest, fraud-
ulent, criminal or malicious acts or omis-
sions. Thereafter, Plaintiff filed suit against
Defendant and his law firm claiming legal
malpractice and defamation. The trial court
granted Defendant’s summary judgment
motion on the basis of the litigation privi-
lege, but the Appellate Division reversed.
While the New Jersey Appellate Division rec-
ognized that attorneys must be free to vig-
orously represent their clients without fear
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of being sued, the Court held that the priv-
ilege did not protect attorneys from disci-
pline for violating the Rules of Professional
Conduct. Moreover, the litigation privilege
did not protect an attorney from a claim by
his or her client based upon statements the
attorney made in the course of a judicial
proceeding where, as in this case, it was al-
leged that the attorney breached his duty to
the client by failing to adhere to accepted
standards of legal practice. Although the
New Jersey Appellate Division did not ad-
dress the issue of whether or not communi-
cations between the insurer and defense
counsel, as well as the claim’s file itself were
discoverable, it will undoubtedly be an issue
litigated during discovery. Moreover, this
case demonstrates a situation in which the
insurer and their claims file is dragged into
subsequent litigation even without a claim
of bad faith.

Overall, the tripartite relationship is
one of the most difficult associations to de-
fine, as multiple duties exist and can pres-
ent challenging actual or potential conflicts
among the parties. Ultimately, the onus is
on the parties to the “tripartite relationship”
to be proactive in ensuring that the attor-
ney-client privilege will be protected. In par-
ticular, insurers and defense counsel should
make it clear at the outset of the “tripartite
relationship” that they understand the de-
fense counsel’s ultimate obligation is to pro-
tect the interests of the insured. Thus, the
parties should consider including appropri-
ate language to this effect in any retainer
agreements or other written communica-
tions between defense counsel and the in-
surer or the insured. This simple step can
help to avoid misunderstandings as to the
parties’ respective roles.

Furthermore, in the context of provid-
ing periodic status reports, defense attorneys
must be sure to exercise care in representing
the insured, and remain conscious of that
duty when communicating with the insurer.
While the insurer may fund the defense and
potentially any judgment or settlement, and
therefore must be kept abreast of significant
developments in the case, jurisdictions
across the country have recognized that a
defense attorney’s first duty is to his or her
client, the insured. Thus, insurers and de-
fense counsel must balance the need to pro-
vide information to the insurer related to
the defense of claims with defense counsel’s
obligation to avoid providing information
that could be prejudicial to an insured’s in-
terests or adversely impact an insured’s en-
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titlement to coverage. As a practical matter,
defense attorneys should provide the client
with drafts of any significant development
reports that may contain sensitive informa-
tion for approval prior to sending it to the
insurer. Additionally, to the extent a defense
is being provided pursuant to a reservation
of rights, the client should be advised to con-
sider retaining personal counsel to protect
his interests.

Finally, insurers must recognize that
they cannot rely on defense counsel to pro-
vide them with information relating to cov-
erage, but should instead conduct their own
investigations if coverage issues exist. In
these circumstances, insurers should con-
sult with competent coverage counsel and
make sure that mental impressions, conclu-
sions, opinions or legal theories regarding
the underlying litigation are kept separate
from the claims file itself, or at the very least
organized in such a manner to reflect the
privileged nature and/or permit appropri-
ate redactions. Ultimately, all parties in-
volved in the tripartite relationship should
remain mindful of the potential conflicts
that may arise, and potential attempts to
pierce the privileges between them.
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